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igests of Recent Opinions 


PROPERTY — A convey-, of her husband’s estate recog- 
ne by remaindermen to the) nizing that her grandchildren 
e tenant does not merge the have a contingent interest there- 
» estate into the remainder in under his will. If the latter 
as to cut off contingent in- is true, then the consideration 
rests which might take effect paid supports the executor’s deed 
, the death of the life tenant. and the grandchildren’s interest 
statement in the executor’s in the land is cut off and is 
4 that the consideration ‘ransferred to the purchase price. 
1; $1 and other good and Tenore’s title is not at present 
juable considerations, puts | marketable, for it rests on facts 
py purchaser on inquiry as outside of public record which a 
the actual consideration. vendee might have difficulty in 
title which rests on facts establishing. However, Tenore 
tside the public record which | Offers to perfect his title and a 
rendee may have difficulty ¢rantor may have specific per- 
establishing is not a mark- formance if he is able to convey 
bble title. a marketable title at the time of 

executors sell realty final decree. He will be allowed 
— sae t “| two months to get a new execu- 
der a — = a ~ tor’s deed reciting the circum- 
taal a or stances and showing that Mrs. 
pimferests te the ee Pps Gutman, with the consent of 
poff and are transferred t0/ 1. executors, is holding the 
consideration. fund for the purposes of the will. 








sested from an opinion by 
iow, V.C. rendered July 8 
I 1ancery of New Jer- 





Refusal to Join Union 
Bars Vet's Re- 


n ( 


aus 


Between Lampros and Ten- 
For complainant — Adam employment 
psbach. For defendants — 


no & Giuliano. 
ion is whether de- 
1 convey a market- 


Philadelphia (ACCN)—A vet- 
eran who was re-employed by 
his employer subsequent to his 
discharge from the service but 
subsequently was _ discharged 
from his employment because he 
would not join the union with 
which his employer had a closed 
shop contract had no recourse 
against his employer in a suit 
brought by him for compensa- 
tion under the provisions of the 


ne Gutman owned 
By his will he gave 
tate to his wife for 
death the estate 
ided eqyally among 
“the equal undi- 
f any of my children 
event of the death 





hem. be divided in| Selective Training and Service 
among his or her Act, according toa ruling by the 
iwful issue.” The U- S. Circuit Court of Appeals 
ere given a broad fr the Third Circuit in the case 
le. of Kemp v. John Chatillon & 

. rae Sons, Inc. (Oct. term, 1947, No. 
| Gutman’s children, 9414, opinion by Judge Bizgs 


9k a vested remain- 
is remainder was sub- 

tment by death prior 
n of the life estate. 


filed July 6). 


New Rules Are Being 





a child so dying Distributed 
issue, his share will 
V YES 1e. The final draft of the new 
children conveyed|rules of practice and procedure 


for the Supreme, Superior and 
County Courts is being distrib- 
uted by mail to all of the mem- 
bers of the Bar of the state. The 


to their mother, the 
She thereby became 
entire title subject 





estment in part if any 
s predeceased her leaving) rules become effective on Sep- 
While an act which ter-|tember 15th, when the new 


couft system goes into effect. 
The new rules are fully in- 
dexed and contain appendices of 


estate accellerates 
rs and may cut off 
terests which might 





are e effect, a convey-| forms for both criminal and 
remaindermen to the/Ccivil procedure. Rules govern- 
ION an es not have this|/ing the juvenile and domestic 
ters The life estate does not|relations courts, the _ district 
ewark, n the remainder so that courts, and the iocal criminal 
ot 2- zent interests are cut off. Courts have however been with- 
147 Mrs. Gutman con- held because of recent legisla- 
the property to Tenore for tion which becomes effective on 
f January 1, 1949. The rules for 


ich $22,000 was se- 


these courts wil! be promulgated 
purchase money|~.~~ Pp S 


at a later date. 





4 enore’s title was 
ct contin- 
30 Yeu. se pi pod ecu Unrecorded Stockholder 
-, "0. Subsequently Gut- Can't Object to Merger 
*x€cutors executed their << he 
sale and deeded the; philadlephia (ACCN)—A per- 
4 Tencre. son claiming to be a bona fide 
‘Msideration stated in legal and equitable assignee of 
Rutor’s deed was $1 and/ stock in a Delaware corporation, 
20d and valuable consid-| but not the registered holder 
‘. This puts any purchaser | thereof, is not a shareholder en- 
iry as to the actual con-/ titled to object to a proposed 
0. No consideration was, merger of the corporation with 
this deed inasmuch as| anothed company. This was the 
4@had been paid to Mrs.| ruling of the U. S. Circuit Court 
hough no consid-| of Appeals for the Third Circui:, 


paid for the execu- 
t passed a title good 
“ut subject to relief in 
baat? instance of any 
“ten who were preju- 


in the case of Cchwavtc v. The 
Olympic Inc., ei al | term, 
1947. No. 9578, opinion by Judg2 
Biggs filed Jun? 23.) 

In so ruling the court, 


~ 
wee. 





red 
Yul 


how- 


pond ever left the wa77 open for cer- 
N. J. "al question therefore is| tain intervenors claiming to have 
est " Mts. Gutman considers| been stockholders of record at 





the time of th2 events complained 
of. ~- - 


“the purchase price as 
“8eral asset or as part 





German Woman Can't 
Sue in U. S.; ‘War 
Still On’ 


New York (ACCN'-—-A German 
woman, who brought a paternity 
suit against an American, was 
denied her right to prosecute be- 
cause she is an enemy alien, it 
was ruled here recently. 

Justice Frederick L. Hacken- 
burgh in Special Sessions said 
“a state of war still exists between 
the United States and the Ger- 
man Reich” as he dismissed the 
suit. 

The woman is Miss Hilda Fey- 
ler, 27, a concert pianist from 
Colburg, Germany She was 
bringing charges against Henry 
Tilford Mortimer, a New York 
banker who had served as a 
major in the occupation of Ger- 
many, as the father of her two- 
year old daughter. 

Justice Hackenburgh upheld 
the defense attorney’s conten- 
tion that “the law provides that 
an enemy alien has no rights 
in American Courts during war- 
time and legally we are still at 
war. 


Murder Conviction 
Affirmed Though Victim 
Was Attacker 


The Georgia Supreme Court 
has upheld the conviction of a 
negro weman and her two teen 


aged sons who were found guilty 
of the murder of a white share- 
cropper. 


The prosecution charged that 
Rosa Ingram and two of her 
sons, Wallace and Sammy, killed 


John Stratford by beating him 
with a rifle, hoe and claw ham- 
mer following an argument over 
a stray mule. According to the 
testimony, Stratford went to the 
Ingrams with his rifle, after 
their mule strayed into his corn 
patch. He struck Rosa, the rec- 
ord showed, but later sought to 
run when disarmed 

The Georgia high court in up- 
holding the conviction found 


there was more than sufficient 
evidence to sustain the 
The Supreme Court held 
that the Ingrams could not suc- 
cessfully plead self defense since 
Stratford had ceased attacking 
them and was killed during a 
second struggle which took place 
while he was trying to get away. 


also 


Stockholder Can't Force 
Board to Declare 
Dividend 


Los Angeles (ACCN)—A stock- 
holder cannot force a board of 
directors to declare a dividend 
unless there has been a clear 
showing of frauc and bad faith, 
according to a recent decision of 
Judge Joseph Marchetti in the 
Superior Court here. 

His ruling was in the case of 
Victor F. Pettric against Maytor 
H. McKinley and others, direct- 
ors of the Constitution Life Co. 
of America, and the company. 
Plaintiff had sought to force 
declaration of a $60,000 cash div- 
idend for the year 1945. 

“The burden is upon the plain- 
tiff to prove by substantial evi- 
dence that the directors were 
guilty of fraud. and that they 
acted in bad faith, and that they 
abused their discretion, and that 
they were arbitrary, and that 
they acted unreasonably in re- 
fusing to declare dividends,” 
Judge Marchetti said. 

He held plaintiff had not 
proved his case. (Case No. 519- 
136, Los Angeles County Super- 
i6r Court.) ~ : 


s pera 


verdict.’ 


The New Rules o 


f Civil Procedure: 


Final Draft Compared With Tentative Draft 


By Harry Nadell 

The Final Draft of the New 
Rules has been approved by the 
members of the Supreme Court 
of New 
September 15, 1948. 

As adopted, the new rules im- 
prove in many respects upon the 
Tentative Draft submitted on 
April 1, 1948. The improvements 
are the result of hundreds of 
constructive suggestions made 
by the bench and bar and an 
intensive re-examination of the 
T. D. (Tentative Draft) by the 
Court. 

Many situations not covered 
by the T. D. have been included 
in the rules as adopted. Mech- 
anical difficulties have been 
smoothed out. Through the 
prodigious efforts of Chief Jus- 
tice Vanderbilt and the other 








Bar Moves Toward 
Appointment of 
Judges in Wisconsin 





Elkhart Lake, Wis. (ACCN)— 
A proposed state constitutional 
amendment providing for ap- 
pointment of State Supreme 
Court and Circuit Court jurists 
will be drafted by a special com- 
mittee of the Wisconsin Bar 
Assn. 

Such a move was approved by 
the association at its annual 
meeting here. The special com- 
mittee will be named by the 
board of governors in September. 

The committee will also draft 
an alternative amendment call- 
ing for appointment of Supreme 
Court judges and judges of all 
courts of record in Milwaukee 
County only. 

The bar will take no stand for 
or against appointment of judges 
until a special committee has 
made a complete study. 


Small County Bar Uses 
Large Ads 


Hillsdale, Mich. (ACCN) — An 
institutional advertising cam- 


Jersey to take effect} 


members of the Supreme Court, 
in cooperation with lawyers and 
judges throughout the state, the 
new rules represent the greatest 
advance in procedure that New 
Jersey has ever known. 

Highlights of the differences 
between the T. D. and F. D. 
(Final Draft) may be illustrated 
(1) by situations where the Court 
has changed the T. D. to keep 
the practice as it was before the 
T. D.: (2) by improvements in 
procedure and clarity of expres- 
sion; (3) by advances in pro- 
cedure suggested by the T. D., 
which the Court, in the limited 
time available to it, could not 
see its way clear to adopt at pres- 
ent and which should be referred 
to the first meeting of the Judi- 
cial Conference (F. D. Rule 1:7- 
| 3); (4) by new rules concerning 
| attorneys and counsellors; (5) 
iby new rules concerning attor- 
neys’ fees; (6) by certain gen- 
eral provisions. 

1. Changes from the T. D. 
which tend to keep the practice 
the same as before the T. D. 

(a) Venue — T. D. 3:3-2 pro- 
vided that in a transitory action, 
suit must be started in the coun- 
ty where plaintiff is domiciled. 
The F. D. retains the present 
|} practice of starting suit in the 
| County where the cause of ac- 
; tion arose or where any party 
| resides when suit is started, or 
|if defendant is a non-resident, 
| wherever he can be served. 
| (b) Affidavits — shall run in 
| the first person and not be taken 
|before an attorney of record 
| (F. D. 3:10-4). 
| (¢c) Compulsory counterclaim 
|—T. D. required the filing of a 
| counterclaim for any claim which 
| arose out of the subject matter 
|of the suit. (T. D. 3:13-1). The 
| F. D. leaves out this section. This 
|means that R. S. 2:26-191 is in 
| force requiring only compulsory 
| Set-offs where both plaintiff’s 
| and defendant’s claims are liqui- 
| dated, but not requiring a coun- 
| terclaim in any other case. As 
| to permissive counterclaim, the 
| T. D. and F. D. are the same (T. 
| D. 3:13-2; F. D. 3°13-1 — any 
claim may be stated as a coun- 


| 












paign, sponsored by the Hillsdale | terclaim whether or not arising 
County Bar Assn., using 30-inch | out of the subject matter of the 
ads once a week for 13 weeks,| °PPOSing party's claim. = 

is scheduled to begin in the daily| ‘@) Reply — T. D. 3:7-1 did 
newspaper here this month. _ | NOt permit a reply to an answer 


“eS 


Each member of the county bar 
group will be assessed $20 to de- 
fray his part of the cost of the 
program. (Latest available dir- 
ectory lists 15 lawyers in the 
county.) Copy for the advertise- 
ments is being submitted first 
to the State Bar of Michigan for 
approval and recommendation. 

Anticipating that other bar 
associations in the state might 
follow the Hillsdale bar’s lead, 
Herbert F. Hale, advertising 
manager of the Hillsdale Daily 
News in which the ads will ap- 
pear, has offered copies of the 
series to other newspapers in 
the state. 


Judge Vanderbilt to Be 
Honored by McGill 
University 


Chief Justice designate Arthur 


| except by court order. F. D. 3:7-1 
requires a reply to set up new 
matter constituting an avoidance 
of a defense in the answer, e. g., 
if defendant pleaded a release, 
and plaintiff wished to show 
that the release was obtained by 
fraud he must now set this up in 
his reply. In line with this, 
plaintiff serves his reply within 
20 days after service of the an- 
swer (3:12). 

From this point on, a refer- 
ence to the rules, e g., 3:12, will 
indicate the F. D. If the T. D. 
is intended, the reference will 
so indicate. e. g., T. D. 3:10. 

(e) Stay of judgment — T. D. 
3:62-1 stayed execution on judg- 
ment for 10 days after entry. 
The same section in the adopted 
rules permits execution to issue 
as soon as judgment is entered, 
unless the court otherwise ord- 
ers—which is the present prac- 
tice. 








T. Vanderbilt will receive an 
honorary degree of doctor of} 
civil laws from McGill University, | 
Canada, at a special convocation | 
to be held at the university on 
September 2nd. 

The convocation will be ex-} 
clusively in honor of Judge Van- 
derbilt. He will be the sole re- 


(f) Expert witnesses — The 
Court was permitted to appoint 


expert witnesses under T. D. 
3:43-5. This likewise is omitted. 
(g) Depositions pending suit 


—An illustration of the Court 
cutting down on an important 
change made by T. D.,is found 





cipient of a degree. 





‘Mt he =e 


(Continued on pagé3,.col. 1) 
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Financial Printers 


SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 
PANDICK PRESS, INC. 
71-78 CLINTON STREET, NEWARK 5, N. J. 
TELEPHONE MARKET 38-4994 






























TITLES 


EXAMINED and INSURED 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 





F. H. A. and Conventional Mortgage Maney Available 






UNITED STATES MORTGAGE AND 
TITLE GUARANTY COMPANY OF NEW JERSEY 


972 Broad St. Newark 2 210 Main St., Hackensack 
Phone Mitchell 2-6300 . Phone HA-2-4300 














are in substitution of any right] whether delivery has been made 
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DIGESTS OF RECENT OPINIONS AUCTIONS — SALES — When = Non-Resident Driver of Arkansas-Owned Ay;, 
the auctioneer knocks down Can't Be S d Th h S + f 
MALPRACTICE — se mr and accepted compen-| the goods, title and risk im- e serve roug ecretary of Sta, 
COMPENSATION — The Work-| sation under the Workmen’s mediately pass to the buyer : ——————————— 
men’s Compensation Act pro- | Compensation Act, for aH her in-| though the seller retains pos-| Little Rock (ACCN) — The, Although the word “% 
vides the exclusive remedy for| juries, and that plaintiffs are| session until he receives either Arkansas Supreme Court has feur,” “operator” and driv, 
injuries to employees covered |thereby barred from maintain-| payment or satisfactory secur- ruled that legal processes can- mentioned at its begin i 
thereby, including any disa- | ing the present action. ity. not be served through the sec- ponrnesgarage Roa ? 
“tg srg lle ——| It is undisputed Mrs. Burns|—Where the special circum- retary of state under Act 29 of dealing iia a oral 
ice in the treatment of the! | stances show the parties in- : 1g ppoin 
compensable injury. injured her fingers on Feb. 8, tend that acceptance of the 1933. amended by Act 40 of 1941, sufficiency of service 
—An employee who has been | 1945 while an employee of Wright| igh bid at an auction shall against a non-resident operator the secretary of state. 
awarded and accepted com-|Aeronautical Works. that she| operate only as a contract of of an Arkansas-owned automo- P¢!4. 
pensation for the original in-| was taken immediately to ‘he! sale, title and risk does not pjjc The opinion declareq 
jury has no cause of action | defendants, the plant physicians, pass to the buyer until some Wi h Chief Justi Griff short , there is no sente; 
against the plant physicians! and received medical treatment further step is taken to com- Ss 9 a y Sor 2 ic oy the act which says that » I 
for alleged malpractice in the| from them until April 16, 1945.| plete the transaction. “aig a psa. a p on the secretary of state qMattol 
treatment thereof, unless there|Some time later she had the! pjigested from an opinion by stat —: peo — spe be sufficient on a non-resmdu 
was a break in the chain of| fracture reset by a physician of Bigelow, V.C. rendered July 12, a Tg le 9 eg f 7 ri operator of an autom(< bile ch D 
causation. | her own selection whose bill the| 494g In Chancery of FP cine cag gs br oa or registered in the name 9m Dail 
Digested from an opinion by|©™Ployer paid as a part of the) ey Between Lott and Delmar. of state against Emanuel Green- “!tizen of this state. Imp 
Leyden, S.C.C. rendered July 9,| Compensation award. | For complainant — Walter Gold- stein of Chicago. —_—_——— (lar 
1948. N. J. Supreme Court. Ber- Assuming defendants w ere} berg. For defendants — Mil- — eee Legislative News C 
gen County. Burns v. Vilardo.! negligent, that negligence sim-| ton M. and Adrian M. Unger. ep adie of Sin Se reo 
For plaintiffs — nen. Lloyd ply aggravated the oo in- Defendant oflered certain sued Mr. Greenstein following he copy 
pis aes r plainant bid them in for lison here April 21, 1946, when the following bills: es 
Plaintiffs sue for injuries; which would relieve the employer $2600. The next day complain-| wr Greenstein was driving an st 1s 
which they allege Mrs. Burns/ from liability for the increased) ant came with a truck to re-. aytomobile owned by the family .,7170 Aca, Chapte 
suffered by reason of malprac-| disability. The employer was|move the goods and found a) of the late A. Sanders of Little 1®& Permits the p b cop’ 
tice of the defendants, who are | liable for the whole injury to the) \arge part missing, apparently Rock. tax liens to file a bi. in eq OF 
physicians and surgeons, in the) plaintiff as it existed at the time} stolen during the night. The The Supreme Court cited the [0% foreclosure of the rig SIs 
diagnosis and treatment of two Of the award. The original ee is who must sustain the following provision of Act 40 of redemption to incluce t D. 
injured fingers of her right hand.) hap and the assumed aggrava-| loss? 1941: “The acceptance by a non- MOFe Separate actions fougly Pek 
The answer denies any negli-| tion are one compensable injury.|| Generally when property in resident owner, chauffeur, oper- 0% ‘W OF more ceriificateg™ Of * 
gence and sets up as a separate) The remedies of the Workmen's] the goods is transferred to the ator, driver of any motor vehicle ‘#€- rel 
defense that Mrs. Burns was| Compensation Act, if accepted,| buyer, the goods are at his risk, _ of the rights and privileges A-172, Chapter 22°. Jy ves 


conferred by the laws of the state Provides that tax lien 

































































to any other method, form, or or not. A sale by auction is of Arkansas to drive or operate decrees shall be inco: a 
amount of compensation. In ac-' complete when the auctioneer . shall be deemed equivalent the ground of ins er : 
cordance therewith, she was announces its completion by the to the appointment by such non- quiry; after 5 years. i 
awarded and accepted full com- | fall of the hammer or in other resident owner tse? of the secre- . ‘i in 2 
pensation for her injuries. customary manner. Unless a tary of the state of Arkansas... p ~~ a ral 
Bad : nae : : ermits the recording 
This is not a case of a third| different eno appears, a to be the true and lawful attor- tracts for the sale « 
party tort feasor. Here, at best,| Postponement of ayment Or ney and agent of such non-resi- ‘ne ee aes th ; 
th ; o-| delivery or both ee not prevent dent owner ; : cases where the 
e compensable injury was ag-| I : dent owner upon whom may be ment is made by 
MORTGAGE gravated by the alleged negii- | the passing of the praperty (0) sereed all inetal processes iN vendee, lessor or le: 
sence of defendants. Since the| the buyer. These are the per- any action or proceedings against 
FUNDS original injury was not caused | tinent provisions of the Uniform him.” A-275 Aa Sea, 3 
AVAILABLE by defendants they are not with-|Sales Act. The effect is that July 16. Authorizes mur 
in the third party tort feasor rule.| When the auctioneer knocks position which cannot be recon- ities to compromise or di... 
The remedy provided by the act; @0wn the goods, title and risk ciled with defendant’s present taxes for 1945 and 1°46 
is exclusive and any aggravation | immediately pass to the buyer claim. The property in the goods ©é@rtain charitable, be Pa 
not caused by an independent in-|though the seller retains pos- remained in defendant until Teligious organizati hes 
tervening act is considered com-| Session and refuses to permit Levy made known the course to A-300, Chapter 2 J he 
pensable. Therefore, the plain-| ine ayer to remove the g00d0S be followed and hence the risk Permits fiduciaries t Jude: 
tiffs alleged right of action; UNUI either he pays the amount of loss was on defendant. decedent’s property 3:55- 
against defendants is abrogated. | Of his bid or gives satiste ctory Decree for complainant. estate is involved aD 
The rights of the husband arej Security. But where the circum- by « 
derivative and depend on thejStances show the parties intend- 1 
validity of the wife’s claim. His;¢€d that acceptance of the high INCOME PROTEC W BENEFI , 
“Consult “MOHAWK” for cause falls with hers. | bid shal! operate only as a con- TION ITH LIFETIME % 
tr t of sale, the 4 rty does H H 
sithsitemaaiesheneiiand Judgment for defendants. | not pass until some further pi A New Insurance for Loss of Professional Timgp:ca 
. | is taken to complete the tran- i 
NATIONAL SURETY CORFORATION § **.°” Altern 
ere , ‘ | While awaiting the sale, com- ] Sickness Disability In 
Specializing in the Execution of | plainant and defendant reached iii teal ate 
Fiduciary and Court Bonds | an understanding that if com- rine 
plainant were the successful! bid- One day to life ser 
60 PARK PLACE, NEWARK Mitchell 2-8220 | der, he could have credit for part Benefits ofits ion 
, eat SE ET : |of the price. Immediately after ‘ Qmana, tha 
— |the sale they went to defend- THE UNITED BENEFIT LIFE 
ant’s lawyer, Mr. Levy, where INSURANCE COMPANY 


complainant paid $1500 on ac- 





count and entered into an agree- The Companies organized by Dr. C. C. Criss 
ment to give a 60 day note for Licensed and Qualified, with Branch Offices, in All States 
the balance to be secured either POLICYHOLDERS IN EITHER COMPANY PROTECTED BY 
lby a ons atiel mortgage or con- LARGE RESERVE FUNDS 

1 bill of sale: The parities MILLIONS PAID IN BENEFITS. PROMPT CLAIM SERVICE 
nna adjourned to the next day Policies issued by these Companies, have Liberal, Broad Coverage #7 
so that Levy could decide what visions for Time Loss Protection. Professional Time is your greé T | 
arrangement to follow and draw asset. You assume the Liability for all that your limited Policy 4 
the necessary papers. Later the not protect. This Insurance is specifically designed to help you. Th 

he ands have been helped from the first day of disability. Many have 


auctioneer exe- 
sale to complain- 


the 
of 


same day 


cuted a bill paid for long periods, from five to thirty years. 


a = —— it to Levy. * Indemnity for Specific Losses by Accidents. 

Next day, complainant returned 

to the lawyer's office and signed * Monthly Indemnity for Disability by Accident. 

a vromissorv t g -hattel ‘ ‘ ‘as a 

A : “te A hs and —— * Monthly Indemnity for Disability by Sickness. 

mortgage, and was given a let- ad 

ter of authority to remove the * Special Provision for Indemnity during Recovery Periods 

goods. Levy did n leliver th au : : - ee 

bil! - sale to see ne genni gi * Additional Indemnity for Hospital, or Reg. Nurse i spen* 

} Olul OF Sa QO OLL OD jens as 

aneeneS Se eEy See Re es, * Special Coverage Policies for Members of ages 60 to 75 ¥# 
Under the circumstances, No Cancellation (No. 16) Age Limitation (No. 20) Stan4 p 

clearly title did not pass to com- * ehoaaons idl ea eT Sr aA 

plainant when this bid was ac- Provisions. 





} : 
and agreed that 





cepted for if it had been so un- zations 





Insurance not promoted by local membership orga 










derstood, defendant could not a 2 
later give complainant a con- * All Qualified Members of your Profession accepté 
Gitional sale of the goods. Yet Disabil 
the parties expressly understood Whether you are now insured, or considering some form of 

: PTR See ea iA Insurance, you should know more about the Professional Policié, 










chal Course was Income Provisions for One day of Disability; and For Life, if ye" ® 


















Pee Saree omisay seuss When they become Totally Disabled for an extended period, by Accident ot “ 

s€1t it to Levy to decide whether fining Sickness. Waiver of Premium Provision. Emergency Protec BW 
title should pass absolutely or is assured to Members of the Professions. Policies issued for ° 
conditionally, they adopted a Income to protect your time value, within Company insurité . 








For full information, address 
CHARLES R. GUERNSEY, Manager 
PROFESSIONAL POLICY DIVISION 
27 WASHINGTON STREET ; NEWARK 2, NEW 
Telephone Mitchell 2-2602 






LAW BOOKS 


BOUGHT - SOLD - APPRAISED 


GANN LAW BOOKS 
790 Broad St. Newark 2, N. J. 
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THE NEW RULES 





with the action in this court” 
(that is, the Superior Court). 


P (i) Depositions before trial 
continued from page 1) tence to T. D. which may pull up} . a rae = wiunre a de- 
SE short, those delinquent receivers: — siti é as a, teil Se we 
reference to depositions who fail to file their account: | P95! aero — oe te 
action. Under T. D. “The attorney authorized by| UPO? ™ ene eagle ety 


court shall designate the officer 


Publication of Instructions to Laymen on How to 
Draw Wills Ruled Unauthorized Practice of Law 


matter. The advice and counsel 
needed is personal and should 
not be commercialized to such 


Publication of a pamphlet de- 
signed to Give instructions to 










itness may be exam- 
trial regarding any 
volved in the pending 
the end of this sec- 
nee is added in F. D.: 
nay not now without 
rt order, be reauired 
statements of wit- 
ich he has obtained, 
rt of his expert or of 
He must, however, 
copy of the report 
doctor has made of 
ff (3:35). 
vements in Procedure 
of Expression. 
itral filing FE; BD. 
res filing of original 


order of the court to represent; 
a receiver .. 
court in writing any failure of 
the receiver ... to file his in- 
ventory or account...’ 
(f) Sequence of legal 
equitable issues — D. 3:39-2 
(not in T. D. ) provides: “Except 
as provided by Rule 3:39-1, all 
issues of fact not triable of right 
by a jury shall be decided by 
the court without a jury whether 
or not any other issues are sub- 
mitted to a jury. When certain 
of the issues are to be decided 
by a jury and others by the 
court, the court may determine 





Fr 
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r pleadings with Clerk the sequence in which such is- 

speri Court, who forwards sues shall be tried.” The adop- 

S ‘to rk of county where tion of the last sentence follows 
on is tried. T. D. provided the recommendation in an edi- 

§ ith county clerk, who torial in the New Jersey Law 

- ind sent original to Journal of June 3, 1948, discus- 

; of Superior Court. sing Ettelson v. Metropolitan 

. Signing of pleadings—3:11 Life Insurance Co., 317 U.S. 188. 
Pe D. “Every pleading of a (g) Actions in the Chancery or 
foucmy represented by an attorney Law Division—3:40-2 (new). “All 
vate be ned by at least one actions which were on Septem- 


ber 14, 1948, maintainable in the 
Court of Chancery or before the 
Chancellor, or in the Prerogative 
Court or befcre the Ordinary, 
shall be brought in the Chancery 
Division, and all other actions 
the firm followed in the Superior Court shall be 
gnature of the partner brought in the Law Division; 
wfor it...” but this rule shall not apply to 
Involuntary dismissal — any appeal or matter which is 
3:41-2 adds as a ground for cognizable in the Appellate Di- 

the action, plain-, vision All causes on habeas 
to prosecute suit for! corpus, other than those having 
F. D. also changes to do with the custody of chil- 
s section by provid- dren shall be brought in the Law 
efendant may move Division. If the primary right 


record in his indi- 


ery pleading shall be 
-r by the attorney of 
vhere a firm of at- 
of record, then in 





name f 



















nissal “after the plain-| of the plaintiff is equitable or 

ipleted the presenta- the principal relief sought is 

f the evidence on all mat- equitable, the action is to be 

ther than, if that be an brought in the chancery division, 

the matter of damages.’ even though legal relief is de- 

Judgment by default — manded in addition or as an 
3:55-2(c) is added to T. D. alternate to equitable relief”. 


rty entitled to judg- Consolidation—F. D. 3:42- 
fault fails to apply 
thin one year after 
lefault under 3:55-1, 
1all be entered only 
yn to the court and 


eal 
1 
C\ non question of law or fact 
are pending before the court 
(Superior Court), the Appellate 
Division may order a joint hear- 


Uy 


Jiiil 


10tice to the other ing or trial...’ F. D. adds a new 
sentence which will avoid double 
Alternate jurors — F. D. trials of the same issues between 








; Instead of not over two the same parties in different 
ssi rs replacing those courts, particularly in accident! 
y Curing the trial become un- cases. It reads: “When an ac- 
10 Ser (T. D.), if at the tion is pending in the court 
f the court’s charge, (Superior Court), and another} 
4} twelve remain, the action involving a common ques- | 
draws twelve who tion of law or fact is pending in 
cin e the issue, as under any County Court, District Court, | 
criminal pactice. or Municipal Court, this court 
Forcing Receivers to Ac- may remove the action from the 
ites F.D. 3:66-8 adds a sen- other court and consolidate it 
) By JE — Se ne ee 
| 
VICE. | 
rage Pr | 
> great 
)licy @ | 
, Tho | 
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STATEWIDE SERVICE 
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New JERSEY REALTY TITLE 
INSURANCE COMPANY 


NEWARK TRENTON 


Cith Service Exclusively : 
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. Shall report to the 


and 


When actions involving a} 


before whom it is to be taken. 
(Under T. D. the party taking 
{the deposition could designate 
anyone who could administer an 
| oath, even a notary) 

| F. D. 3:28-1 adds a sentence 
,not in T. D.: “The officer so des- 
| ignated (by the court) shall ex- 
|} clude evidence which is not ad- 
missible under Rule 3:26-2, but 
shall have no power to compel 





an answer to any question pro- 
pounded. 
F. D. 3:30-3 — A sentence is 


added to T. D. reading: “All 
depositions shall be taken con- 
tinuously and without adjourn- 
ment, unless the court orders or 
the parties and deponent stipu- 
late otherwise.” 

F. D. 3:30-6 is a good illustra- 
tion of the sharp tightening up 
by F. D. in many particulars: 
r. B. “Upon payment of rea- 
sonable charges therefor, the 
officer shall furnish a copy. of 
the deposition to any party or 
to the depondent.” 





F. D. “The party taking the 
deposition shall bear the cost 
thereof and shall at his expense 
promptly furnish the adverse 
parties, or at least one of them, 
with a copy.” 

(j) Interrogatories to Parties 
— 3:33. 

T. D. provides for service of 


interrogatories at anytime after 


commencement of action. F. D. 
liberalizes the time for answer- 
ing by providing: “If service is 


made by the plaintiff upon any 
defendant within days after 
service upon him sum- 
mons and complaint, leave of 


10 


rr tne 


court granted with or without 
notice must be obtained.’ 
There is a similar provision 


regarding requests for admission 
(F. D. 3:36) where plaintiff serves 





| 





pauen request upon defendant 
|within 10 days after service of 
| Summons. 
| (k) Tightening supervision by 
|judge — F. D. 3:38-2 (new): 
|“Every verdict shall be returned 
| by the jury to the judge in open 
|}court. To the same effect as to 
| verdicts in criminal trials is F. 
|D. 2:7-9 

(1) Speeding trial F. BD. 
13:40-5 adds something new: 
“The county clerk shall keep 
| separate lists of the undisposed 
|cases of the Law and Chancery 


Divisions. He shall maintain 
for the use of the judges assigned 
to the disposition of such cases 
in his county copies of the list 
in their respective division. Such 
judges shall thereupon be re- 
sponsible for the expeditious 
movement and disposition of the 
cases.” 

Also new in this section: ‘ 
the cases shall be assigned ior 
trial within, so far as practicable, 
2 weeks after the pre-trial con- 
ference.” 

(m) References — To the pro- 


vision of T. D. 3:53-1 that ‘no 
reference for the hearing of a 
matter shall be made to any 


person except under extraordin- 
ary circumstances,” F. D. adds: 
“or for the taking of a deposi- 
tion or in matrimonial causes 
or as to matters customarily 
heard by a standing master ap- 
pointed by the Supreme Court.” 

(n) Powers of master — F. D. 
3:53-3 ads this sentence to T. D.: 
“No objection to the admission 
or exclusion of evidence may be 
made before the court unless 
such objection was made before 
the master.” 

(c) Appeal from interlocutory 
judgment F. D. 1:2-2 (not in T. 
D.): “Any person aggrieved may 





(Continued on page 4, col. 3) 








—We Cooperate With Attorneys— 
SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 


24 Commerce Street, 
Newark 2, N. J. 
MArket 3-3213-4 











Couldn't Raise Own Pay 


laymen on how to draw wills 
constitutes the unauthorized 
practice of the law by the lay- 
man agency publishing the book- 
let. ‘This view is contained in 
an opinion of the Ethics and 
Grievances Committee of the 
New Jersey State Bar Associa- 
tion made public by N. Louis 
Paladeau, Jr. of Jersey City, 
President of the Association. 
The committee opinion said in 
part: “Advice and instructions 
to a specific individual cannot be 
set forth in a pamphlet where 
the author is not fully acquaint- 
ed with all of the circumstances 
surrounding each particular case. 
The preparation of a will is a 
highly important and technical 








Special Supreme Court 
Rules S. Carolina Solons 


Columbia (ACCN)—An act by 
which members of the _ 1947 
South Carolina legislature sought 
to pay themselves $700 each in 
addition to their customary $1,- 
000 annual salaries was found 
unconstitutional by the State 
Supreme Court. 

The regular State Supreme 
Court disqualified itself in the 
case, all its members having 
formerly been members of the 
legislature, and Gov. Thurmond 
appointed a special Supreme 
Court to hear the appeal from 
a lower court which had upheld 
the act. 

Although the act provided for 


an extent that it can be placed 
on an assembly line basis. If 
such schemes were allowed to 
increase they would become a 
decided menace to the continued 
usefulness of the law profession. 


“The lawyer who enters a com- 
mercial enterprise of this nature 
should mark well the essential 
difference between a profession 
and a business. A member of a 
profession is required to place 
and serve the interests of an- 
other above every personal or 
Selfish motive. No such duty 
rests upon one engaged in busi- 
ness. There could be a distinct 
conflict of loyalties in the case 
before us. He should not allow 
himself to assume a_ position 
where he would regard primar- 
ily the interests of his employer 
and secondarily only the inter- 
ests of those who might be en- 
deavoring to interpret the in- 
structions set forth in the book.” 











F.H.A. and Conventional 
Mortgage Loans 


ON LOW TERMS — AT MINIMUM 

COSTS — AND COMPLETE CO- 

OPERATION WITH APPLICANTS 
OWN COUNSEL. 








the $700 extra compensation as 
covering “official expenses” in! 
connection with legislative dut-! 
ies, the high court found that | 
“the real intent and purpose of 
the appropriation .. . was to in- 
crease the compensation or per 
diem of the members of the gen- 
eral assembly in violation of the 
constitution of this state and the 
statute in question is therefore 
void.” | 
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PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,000 or less 
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Trusts and Estates 


as well as efficient 


810 BROAD ST., 


Charter Member—Newark 








RECOGNITION 


We believe that the steadily-increasing 


volume of business of our Department of 


of our determination to make our service 


thoroughly satisfactory to beneficiaries, 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 


Member Federal Deposit Ineurance Corporation 


In 1836 when Newark a 
incorporated as a city, our 
Bank was 24 years old. 
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Another Step Forward 
Our Standards of Legal Education 


Last October we praised editorially the action of the New 
Jersey Supreme Court in adopting a new rule — 5(f) — denying 
to candidates for the bar entering law school after September 1, 
1948, credit for law school attendance at any institution failing 
to meet the requirements established by the American Bar Asso- 
ciation. We then said: “Thus is accomplished a major objective of 
those who have long fought to improve the quality of the stand- 
ards for admission to the New Jersey Bar.” 

Very recently, after formal application and argument, the 
Court has enforced its new rule against the South Jersey Law 
School and the School of Law of John Marshall College by holding 
that they do not meet the requirements which have been fixed; 
and any sort of special dispensation was denied to them. Again 
the Court is to be commended for taking a position in favor of 
higher standards of legal education for this State. 


Those who say that the result imposes a hardship upon the 
schools and the young men and women who might have entered 
them this fall are mistaken. There is no true hardship here. 
The standards of the American Bar Association are not designed to 
burden the schools, but rather to assure the student who enters 
an approved institution that he is to have educational advantages 
which are both important and reasonable. The requirements 
which an approved institution has to meet are not so high as to 
furnish a basis for anticipating that the two schools mentioned 
will be unable to meet them. And as a result they will be able 
to offer a better education to their students and turn out graduates 
more fully prepared to serve the public and earn a living. 

Nor can it truthfully be said that the new rule, and this recent 
application of it, are hard on the student of modest means. He 
can still get his legal education on a part-time basis; he must 
simply take longer to do it in order to make up for the fact that 
he has not enough daily hours to prepare for and attend a full- 
time schedule of classes. The desire for a good education is prob- 





tain the res or status quo pend- 
ing final judgment and prevent 
irreparable injury...” 

(p) Speeding appeals — T. D. 
1:2-3 — Time for appeal 90 days 
in civil causes. F. D. 1:2-5: From 
final judgments of Appellate Di- 
vision, county court, or trial di- 
vision of Superior Court in civil 
causes — 45 days. 

(q) Cross appeals (not cov- 
ered by T. D.) Notice of cross 
appeal shall be served and filed 
within 15 days after service of 
notice of appeal. F. D. 1:2-7. 

(r) Review on facts (new, that 
is, not in T. D.). The Supreme 
Court may set aside the verdict 
of a jury if contrary to the weight 
of evidence, or may order amend- 
ed findings of fact where the 
case has been tried by a judge 
without a jury. 1:2-20. 

The Appellate Division has the 


same power. 4:2-6. 
(s) Appellate Division of the 
Superior Court — The Supreme 


Court rules have been rewritten 
to permit easy incorporation in 
the Appellate Division rules. The 
practice in both courts is very 
similar. 

4:2-7(a) The Supreme Court 
may designate parts of the Ap- 
pellate Division, each of which 
shall consist of one judge. Any 
cause in which a consent, signed 
by the attorneys, of all parties, 
has_been filed with the clerk may 
be heard by such a part. 4:2-7(b) 
It is not necessary to print any 
brief, appendix, petition, motion 
or other paper submitted to such 
parts. It is necessary to file only 
4 instead of 6 copies. These sec- 
tions are new. 

(t) Provisions to cover cases 

pending on September 15, 1948 

1:7-10 “These rules shail be- 
come effective on September 15, 
1948, and shall govern all pro- 
ceedings, thereafter commenced, 
and so far as just and practic- 
able, all proceedings then pend- 
ing.” 

1:2-5 “Where an appeal is 
permitted ... from a judgment, 
order or determination entered 
prior to September 15, 1948, it 
shall be taken on or before the 
earlier of the following 2 dates: 
(a) The last day limited for the 
taking of an appeal by the law 
in effect when such judgment, 











ably stronger in him than in other students. for he must sacrifice 
so much to make the effort. He wants the best school he can 
possibly get and for him, as well as for other students, the real | 
tragedy would be to discover that years have been wasted in getting | 
a poor or mediocre legal education when the same years of study | 
at a better school might have produced a qualified lawyer. The | 
Court’s rule and the recent application of it should help ieee 
in avoiding such hardships. 
Essex Bar Urges 
Confirmation of 
. 
Colie 


The Essex County Bar Asso- 
ciation, at a special meeting last 
week, criticized the action of the 
Senate Judiciary Committee in 
not reporting out the appoint- 
ment of Justice Colie to the new 
Superior Court, and unanimous- 
ly adopted a resolution urging 
the Senate to confirm’ the 
appointment. The resolution. 
commended Justice Colie as an 
honest and capable Jurist emin- 
ently qualified for appointment 
to the Superior Court, and rec- 
ommended prompt approval of 
the appointment by the Senate 
Judiciary Committee and by the 
Senate itself. Copies of the res- 
olution were ordered sent to the 
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Launch 61-Point Program| 
To Promote New Jersey 








Trenton — Commissioner | 
Charles Erdman, Jr., today | 
launched a 61-point program to] 
promote New Jersey’s advant- 
ages during the year ahead. 


p 


Px 


“Although the appropriation 
for the New Jersey Council 
less than one per cent of that 
appropriated by the other 47 
states for advertising’, Erman 
said, “we cannot stand idly by 
ana watch New Jersey’s oppor- 
tunities for development seized 
by other areas to their advantage 
and our own economic loss.” 
Public spirited ciiizens and 
associations were asked by the 


is 


members of the Senate, the State 
Bar Association, and the other 
County Bar Associations. 
Union Bar Acts 
The Judicial Appointment 
Committee of the Union County 
Bar Association adopted a sim- 
ilar resolution on Monday and 
has sent a copy of its resolution 
to the Hon. Kenneth C. Hand, 
the Senator from Union County. 


Commissioner to suggest promo- 
tional opportunities to the New 
Jersey Council at any time. He 
had already discussed the pro- 
gram, a few days ago, with lead- 
ers of the State Chamber of Com- 
merce, New Jersey Manufactur- 
er’s Association, Society of In- 
dustrial Realtors and State As- 








sociation of Real Estate Boards. 


order or determination was en- 
tered; or (b) the last day lim- 
ited for the taking of an appeal 
by Rule 1:2-5, reckoning Sep- 
tember 15, 1948, as the date from 
which the time for taking an ap- 
peal shall run.” 

3. Advances in Procedure sug- 
gested by T. D. not incor- 
porated in F. D. which 
should be referred to the 
first meeting of the Judicial 
Conference (F. D. 1:7-3). 

In preparing the Final Draft, 

the Supreme Court had to work 
under extreme pressure because 
of shortness of time prior to the 
deadline of June 12, 1948, when 
the rules had to be ready for the 
printer. It is only natural, there- 
fore, that the Court hesitated to 
adopt certain rules in the T. D., 
which, while representing an 
advance in procedure, were of 
such a controversial nature be- 
cause of their newness in New 
Jersey that more time is required 
to deliberate on them than was 
available to the judges when 
they passed on them in May and 
early June of this year. These 


|}rules should be referred to the 


first meeting of the Judicial 
Conference (F. D. 1:7-3 for fur- 
ther consideration. Among these 
rules which should be so re- 
ferred are the following: 

(a) Jury trial — T. D. 3:38-2 
provided that a party may de- 
mand a trial by jury of any issue 
triable of right by a jury by 
serving a written demand there- 
for. Under T. D. 3:38-4 failure 
of a party to serve such a de- 


“The parties appearing in the 
action or such of them as appear 
at the trial or their attorneys 
of record may waive a trial by 
jury either by written stipula- 
tion filed with the court or by an 
oral stipulation made in open 
court and entered in the record.” 

There is good reason why 
party should be considered to 
waive his right of jury trial if 
he does not serve the necessary 
written demand for it. This rule 
works well in England and in 
the federal courts. A _ similar 
rule has worked well in our dis- 
trict courts. At any rate, it 
should be considered by the Ju- 
dicial Conference. 

(b) Appointment of guardian 
ad litem for an infant. Under 
T. D. 3:17-2, this was permitted 
without order of the court. The 
same rule in its final form (3:17- 
2) requires an order for this 
purpose. 

The proposed rule elminating 
the necessity of an order would 
save much time for the court 
and clerk because it has been es- 
timated that substantially more 
than 1000 such orders will be 
required in the County and Su- 
perior Courts. 

(c) Judgment non _ obstante 
veredicto. T. D. 3:50-2 permit- 
ting the trial judge to enter} 
judgment notwithstanding the} 
verdict has been omitted from 
the F. D. Under the suggested 
rule, which is Federal Civil Rule} 
50 (b), the trial court, on motion | 
for a directed verdict at the end/ 
of the evidence. is deemed to| 
submit the action to the jury 
subject to a later determination | 
of the legal questions raised. The 
trial judge is thus not compelled 
to give a snap judgment, but 
may consider the matter delib- 
erately . If after verdict, he 
enters judgment on the motion 
and is in error, the Appellate 
Division can enter the proper 
judgment and avoid the expense 
of another trial. See Fratta vs. 
Grace Line, Inc. 139 F. 2d, 743 
(C.C.A. 1943). 

(d) Instructions to jury. The 
following part of T. D. 3:51 is 
omitted from the F. D.: “The 
court shall inform counsel of its 
proposed action upon the re- 
quests prior to their arguments 
to the jury, but the court shall 
instruct the jury after the arg- 


uments are completed.” The 
adoption of this rule would guide 
counsel in making their argu- 


ment to the jury. 

(e) Declaratory judgment. T. 
D. 3:97 marked “Biank” in 
the F. D. It reads: “The exist- 
ence of another adequate remedy 
does not preclude a judgment 
for declaratory relief in cases 
where it is appropriate.” 

This rule (Federal Civil Rule 
57) was lost in a conference be- 
tween the court and a legislative 
committee dealing with the mat- 
ter. This continues the present 
practice under which another 
adequate remedy does preclude 
a judgment for declaratory re- 
lief. The effectiveness of decla- 
ratory judgments is unnecessar- 
ily curtailed by the omission of 
the proposed rule. 

(f{) Motion for New Trial as 
not Barring Appeal. T. D. 3:59-5: 
“A motion for a new trial or any 
action or adverse determination 
on the motion shall not bar an 
appeal as to any matter.” 

F. D. 3:59-5: “A motion for a 
new trial shall bar the moving 
party from taking an appeal on 
grounds stated in the motion or 
argued at the hearing.” 

This continues the present 
practice. The rule as adopted 
will reduce the number of ap- 
plications for a new trial be- 
cause an appeal is permitted on 
the ground that the verdict is 
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enue 3:83 (new) “... the venue 
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a . : 
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vin gse, then in the county where 
* & intiff is domiciled when suit 
r pa commenced, or if plaintiff is 
cas pt domiciled in this state, then 
Yor: the county where defendant is 
stder fpmiciled when service of process 
lear qj made upon him. 
wife [yf plaintiff lives in Atlantic 
ang fry when his wife commits ad- 
vada Mmrery and he then moves to 
wark, it seems overstrict to 
gure him to go to Atlantic 
ty for the hearing. This mat- 
- should be referred to the Ju- 
rial Conference. 
flimination of publication 
K thilere defendant is personally 
The ed outside the state — Per- 
New Wal service of the summons 
Calbd ag true copy of the complaint 


efendant outside New 

rovided by T. D. 3:84-1 
lows 

a member of the bar 
ite or of the state or 
nty where service is io be 
OWS: He: or (2) by an officer or 
S Sitt@ll-on qualified to serve process 
- lace where service 
3) by a person speci- 
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ly appointed by the court for 
t purpose, by handing the 
ye personally to the defend- 
or by mailing the same 
the defendant at the place of 
rice outside the state by reg- 
pred mail, return receipt re- 

= sted.” 
his is the recommendation in 
1 NO (M1947 report of the Procedural 
‘SPOLAHes Committee of Pennsylvan- 
YOrk i Massachusetts permits ser- 
Peace by an officer or person qual- 


dto serve civil process in the 
ce where service is made. New 

















Tato: has substantially similar 
ee SSaieedure 
= cmfiaavit of inquiry plus de- 
‘son Mgtion of defendant to be 
ioe ished the sheriff — is con- 
anc Med by F. D. 3:85-2. 
ae D. 3:85-3 and 4 continue 
os wap oresent practice and require 
Ag ication plus either personal 
a rice Outside the state, or if 
nh service cannot be made, 
cue Service at his residence or 
a to him by registered 
7a a request for a re- 
_, Mm receipt — personal signa- 
" ee Only—the method of ser- 
M0 be proved by affidavit. 
he great waste of time and 
fy caused by publication 
€ proof of personal service 


fendant outside the 
e clearly established 
need for a re-consid- 
this matter by the 
iference. Perhaps in 
time the Court had 
the proposed rules 
‘€ Outside the state 
simplification of di- 
dure, the court felt 





THE NEW RULES 


it would be safer to follow the 
old practice for the present. 

However, the spirit of the new 
rules which has already accom- 
plished such economies of time, 
effort and expense in other types 
of actions should be applied to- 
ward the re-consideration by the 
Judicial Conference of the pro- 
posed rules as to matrimonial 
matters, so that New Jersey may 
get tne benefit of the advances 
made in this field by Massachus- 
etts, Pennsylvania and New York. 

Acknowledgment of _ service. 
F. D. 3:85-6 follows in substance 
the proposal in T. D. 3:48-9. Sub- 
section (a) of F. D. 3:85-6 reads: 
“The jurisdiction of the court 
over the defendant’s person for 
all purposes of the suit shall be 
fully established by the filing of 
an acknowledgment of service of 
process or of an appearance or 
of an answer by the defendant, 
pro se or by an attorney of this 
court on his behalf duly author- 
ized thereto in writing.” 

Sub-section (0) describes the 
identifying affidavit. 

Sub-section (c) reads: “Upon 
the filing of such acknowled- 
ment, appearance or answer, ac- 
companied by the proof required 
by paragraph (b) of this rule, no 
further obligation with respect 
to publication or compliance 
with any directed form of special 
substituted service shall exist. 

This recognition of acknowl- 
edgment of service is a great ad- 
vance over Henry v. Henry, 79 
Eq. 493, affirmed, 81 Eq. 512, and 
puts New Jersey in line with the 
great weight of authority 
throughout the country includ- 
ing the United States Supreme 
Court 

(i) 
bond. 

T. D. 1:2-8 provides that a 
supersedeas bond to prevent ex- 
ecution pending appeal shall be 
conditioned for satisfaction of 
the judgment and damages for 
delay if the appeal is dismissed 
or judgment is affirmed. F. D. 
1:2-13 omits the words “damages 
for delay.” 

A reconsideration of this mat- 
ter by the Judicial Conference 
is suggested. 

(J) Need for extension of rule 
permitting typewritten motions 
in Supreme Court. 

T. D. 1:3-9: All papers, includ- 
ing papers on motions shall be 
printed. 

F. D. 1:3-9(b) “Motions which 
do not exceed three pages in 
length may be submitted in mul- 
tigraphed, typewritten original 
or mimeographed form.” 

Rule 11 of the Court of Errors 
and Appeals permitted typewrit- 
ten motions up to 30 folios. The 
present rule should be liberal- 
ized. There are at least 20 or 30 
routine motions each term grant- 
ed by the Court as a matter of 
course which could be submit- 
ted on typewritten motion, if 
the Court liberalized the rule 


Condition of supersedeas 
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| permitting typewritten mctions, 
e. g., a motion not to have 
case heard before September 
30th, because a lawyer is on his 
way to Europe, or a motion to 
dismiss for failure to file a cash 
deposit. 
(k) Certification 

T. D. 1:5-4 permitted applica- 
tion for certification by the Su- 
preme Court to any court with- 
out requiring the applicant to 
waive his right of appeal if cer- 
tification is denied 

F. D. 1:5-5(b) requires notice 
of petition for certification to 
waive right of appeal to any 
court of the state. 

Under T. D., if a District Court 
judgment went against your 
client, you filed your notice of 
appeal to the Appellate Division 
and then applied for certifica- 
tion by the Supreme Court to 
the District Court (equivalent to 
the old writ of certiorari by which 
the appellate court decided 
whether your case had sufficient 
merit to warrant hearing you at 
all). The object of T. D. requir- 
ing you to file your notice of ap- 
peal to the Appellate Division 
before you could apply to the 
Supreme Court to require the 
District Court to certify the case 
to the Supreme Court was to set 
in motion the mechanics for 
preparing the record on appeal 
so that certification could not 
be used for purpose of delay. If 
certification was granted, the 
Supreme Court heard the case. 
If certification was denied, you 


went ahead (under T. D.) with 
your appeal to the Appellate 
Division. 


Under F. D., you must waive 
your right of appeal from the 
District Court to the Appellate 
Division before you can apply 
for certification by the Supreme 
Court to the District Court. 

An example where certifica- 
tion by the Supreme Court to the 
District Court might become im- 
portant occurred during the War 
when tenants brought many suits 
in the District Court against 
landlords for penalties for rent 
overcharges. A question arose 
as to whether the District Court 
had jurisdiction of such cases 
under the Price Control Act. By 
certification, this question could 
be determined by the Supreme 
Court in a test case, thereby dis- 
posing of a vital issue in num- 
erous cases. 

Under the practice as adopted, 
the landlord would hesitate to 
apply for certification because if 
it was denied he would lose his 
right of appeal to the Appellate 
Division. 

This means that a losing party 
in the District Court is not likely 
to ask for certification by the 
Supreme Court. This prevents 
the Supreme Court from dispos- 
ing promptly of any issue in- 
volving a whole class of cases. 

As to judgments of the Ap- 
pellate Division, lawyers will be 
likely to appeal rather than ap- 
ply for certification by the Su- 
preme Court to Appellate 
Division. Only where you have 
no right of appeal from the Ap- 
pellate Division would you chance 
application for certification. For 
instance, if a constitutional 
question was involved in the Ap- 
pellate Division you would appeal 
as of right to the Supreme Court. 
However, if your ground for try- 
ing to get the matter heard be- 
fore the Supreme Court was that 
the Appellate Division has de- 
cided a question of substance not 
theretofore decided by a court 
of last resort of New Jersey, you 
would apply for certification. 

In favor of the F. D. requiring 
waiver of the right of appeal asa 
condition to-applying for certi- 
fication is the Court’s apprehen- 


tne 
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Building & Loan Shares 

Mortgage Certificates 
KOELLNER & GUNTHER, Inc. 
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Telephone MArket 3-0190 


Utilities Balk at Assess- 
ment: Discrimination 
Object to 80 Pct. Valuation as 


Long as Qther Kentucky Pro- 
perty Rated at 50 Pct. 





Frankfort (ACCN)—With some 
$25,000,000 a year in state and 
local revenue involved, public 
utility firms, railroads and truck 
lines served notice on the Ken- 
tucky department of revenue that 
they object to paying taxes on 
80 per cent of value, while other 
property in the state is assessed 
at only 50 per cent of value. 


State Revenue Commissioner 
H. Clyde Reeves asked the com- 
panies to allow him one more 
year to bring the lower assess- 
ment nearer to parity with the 
higher. His request was granted. 


The matter was brought up at 
the Louisville office of Thomas 
J. Wood, an attorney for the 
Illinois Central railroad. 


Others at the conference, be- | 
sides Wood and Reeves, included 
Lew Ullrich, manager o; the 
Kentucky Motor Transport Assn. ; | 
John W. Farmer, representing 
electric and gas utilities; Stanley | 
B. Mayer of Huber & Huber Mo-} 
tor Transport Co.; Haddon John- 
son of Southern railway; C. G.| 
Siegman of the Chespeake & 
Ohio railroad, and R. J. Wagner: 
and J. T. Metcalf of the Louis- 
ville & Nashville railroad. 


Farmer was authorized to act 
as spokesman for the objectors. 
He and Reeves joined in the lat- 
ter’s Frankfort office, after the 
Louisville meeting, to explain 
the issue to the press. 

It was pointed out that because 
the companies involved are 
worth more than the tangible 
property they own, they are 
known as franchise companies. 
Other franchise companies as-, 
sessed in Kentucky at 80 per 
cent of value are barge lines, 
water utilities, telephone and 
telegraph systems, air transport, 
and gas lines. 

The state department of rev- 
enue assesses franchise compan- 
ies, but other property is assessed 
by county tax commissioners. 
Assessment by the latter is so 
uneven in the 120 counties that 
property ranges from 10 to 150 
per cent of value. The state- 
wide average is around 50 per 
cent. 


The franchise companies told 
Reeves they are more interested 
in reaching a fair standing with 
other taxpayers than in a re- 
duction of the 80 per cent value 
they pay on. “We had rather the 
others are pulled to 80 per cent 
than for us to be reduced to 50 
per cent,” Reeves said.‘ That is 
because we simply don’t believe 
the state could operate at the 
lower figure.” 


| 
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States’ Outgo Rises 
Faster Than Income 


Expenditures Climb 26 Pct. as 
Revenues Rise 18 Pct.; Capital 
Outlay Trebled 


Chicago (ACCN) — State ex- 
penditures are rising faster than 
state revenues according to the 
Federation of Tax Administra- 
tors. 

Citing recent bureau of the 
census figures, the federation re- 
ports that state revenues rose 
17.8 per cent during fiscal 1947 
while state government expendi- 
tures for the same period jumped 
26.2 per cent. 

This rapid rise in outgo re- 
duced the annual excess of rev- 
enue over expenditures for the 
states to its lowest level since 
1942. In dollars, state revenues 
for fiscal 1947 totaled $8.5 billion, 
while expenditures totaled $8.1 
billion. 

Among the factors cited as re- 
sponsible for the increase in 1947 
state expenditures were resump- 
tion of capital outlay following 
wartime curtailment, mounting 
payrolls, higher institutional 
costs, heavier public assistance 
loads and increased payments to 
local governments. 


Capital outlay almost trebled, 
soaring from $356 million in 1946 
to $945 million in 1947 as states 
began to whittle away at their 
huge backlog of capital improve- 
ments. Rising labor and mater- 
ial costs boosted operating ex- 
penditures more than _ one- 
fourth. State wage scales which 
lagged behind those of industry 
during the war, were boosted by 
cost-of -living pay raises. 

Operating costs of state func- 
tions in 1947 rose from 3.1 per 
cent for health to 35.1 per cent 
for schools according to the cen- 
sus bureau. Other recorded ex- 
penditure boosts included in- 
creases of 18.1 per cent for high- 
ways and 24.9 per cent for hos- 
pitals. 

State public welfare costs 
jumped 25 per cent as case loads 


‘increased and the high cost of 


living necessitated increased 
public assistance payments. An 
important factor contributing to 
the heavier case load was the 
return to public assistance rolls 
of marginal workers who lost 
their wartime employment. 
Bonuses to World War II vet- 
erans was another significant 
factor in state expenditures. Pay- 
ments of the six states granting 
bonus payments in fiscal 1947 
totaled $159 million. These pay- 
ments will contribute to further 
rises in fiscal 1948 as additional 
states have acted on bonuses. 
State aid to local governments 
in the form of shared taxes and 
grants-in-aid for specific func- 
tions increased 25 per cent and 


constituted one-third of state 
government expenditures. 
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SPECIAL MASTDPR'S SALE 

IN CHANCERY OF NEW JERSEY—Be- 
tween Margaret Sheridan, complainant, and 
Anua Foster, et al., defendants. 

3y virtue of a decree made by the Chan- 
cellor in the above stated cause, dated June 
17, 1945, I shall expose for sale at public 
vendue to the highest bidder, at the Main 
Corridor of the Essex County Court House, 
Newark, N. J., on Monda July 26, 1948, 
at two-thirty o'clock (dayiight saving time) 
in the afternoon of that day, the following 
described tract of land hereinafter partic- 
ularly described, situate, lying and being 
in the City of Newark, County of Essex 
and State of New Jersey: 
Beginning in the westerly line of Lit 
tleton Avenue at a point therein distant 
northery 150 feet from the northerly line 
of Cabinet Street: thence (1) running 
westerly and parallel with Cabinet Street 
100 feet; thence (2) northerly and par- 
allel with Littleton Avenue 25 feet; thence 
(3) easterly ami parallel with Cabinet 
Street 100 feet to said westerly line of 
Littdeton Avenue; and thence (4) south- 
erly along said westerly line of Littleton 
Avenue 25 feet to the point and place 
of beginning 
Designated as No. 57 Littleton Avenue, 
Inclu@ing the inchoate right of curtesy of 
the defendant Frank A. Foster, husband of 
the defendant Anna Fester. and the inchoate 
right of curtesy of the defendant August 
Santa Maris husband of the defendant 
Katherine Santa Maria, together with ali 
and singular the hereditaments and = ap- 
purtenances to the said premises belonging 
or in anywise appertaining 

Said premises will be sold subject to the 
facts shown by an accurate survey, to the 
legal effect, if any. of the zoning ordinances 
of the City of Newark, pon the use to 
which the same or parts thereof may be put, 
to all unpaid municipal or other ‘iens there 
on, and to the rights of tenants or occupants 
of the premises: and the said premises wil: 
be sold together or in parcels, and if in 
parcels, in such order as the undersigned 
may determine and the terms and condi- 
tions of sale will be announced at the time 
and place thereof 
Dated: July 1, 1948. 

CHARLES C. PILGRIM 

Special Master in Chancery of New Jersey, 

é Clinton Street, Newark, N. J. 
Andrew J. Brady, Jr., 
28 Thirteenth Avenue, 
Newark, d., 
Complainant ‘s solicitor. 
L.J.—July 1, 8, 15, 22. $25.20 


























CERTIFICATE OF REDUCTION OF 
CAPITAL STOCK AND CAPITAL OF 
AERO CREDIT CORPORATION 
The location of the principal office in this 
State is 60 Park Place, Newark, New Jersey. 
The name of the agent therein and in 
charge thereof, upon who process against 
this corporation may be served is Bernard 

Lowy 

AERO CREDIT CORPORATION, a cor- 
poration of the State of New Jersey does 
hereby certify that pursuant to authority 
contained in title 14 of the revised statutes, 
it did on the 11th day of May, 1948, re- 
deem, cancel and retire : of its 
issued and outstanding no par value capital 
stock said lemptior cancelation and = re- 
tirement having been declared by resolvtion 
of the Board of Directors on May 11, 1948 
to be advisable, and having been duly assented 
to by all of the stockholders of record at 
vecial meeting called by the Board of 
Directors for that purpose The foregoing 
capital stock was surrendered by two stock 
holders upon delivery to them’ of cash rep 
resenting the book value of the said shares, 
thereby effecting a reduction in the capital 
of the « ergot ation 

IN WITNESS WHEREOF, the said cor 

ration has caused this certificate to be 
by its president and secretary and 
its corporate seal to be hereto affixed the 
11th day of May, 1948 
AERO CREDIT CORPORATION 
ty Bernard H. Lowy, President 











r 








I 
Attest 
Harry FP. Lowy, Secretary 


STATE OF NPW JERSEY 
SS 
COUNTY OF ESSEX 
B IT REMEMBERED, that on this 11th 
: the year One Thousand Nine 
Forty-eight, before me the 
vtary Public of New Jersey, 
d HARRY P. LOWY, who, 
sworn on his oath, doth 
proof to my satisfaction, 
Secretary of Aero Credit 
e corporation named in the 
ment that rd H. Lowy 
i ation; that 
iaking of this 
thorized by a 
I r resolution of rd of Directors 
of said corporation, and assented to by all 
of the stockholders that deponent well 
knows the cx of said corpora- 
tion and the » said instrument 
is such corporate seal and was thereto af- 
said . signed and de 
said — as and for his 
t ar deed and as and for the 
t a deed of said cerporation, 
of deponent who thereupon 
me thereto as witness 
riled to before me at 
aforesaid 
Harry P. Lowy 



















22, $22.08 





PSTATE OF FRANK J. GERHARD, de- 
eased 
NOTICE OF SETTLEMENT 
Notice is hereby given that the accounts 
of the subscriber, trustee of the trust created 
under the Third pars aph of the Last Will 
and Testament of FRANK J. GERHARD, 
deceasei, will be audited and stated by the 
Surrogate and reported for settlement to 
the Orphans’ Court of the County of Essex 
on Tuesday, the 3rd day of August next. 
Dated: June 29, 1948 
FIDELITY UNION TRUST COMPANY 
RIKER, EMERY & DANZIG, Proctors 
744 Broad Street 
N. J 
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STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISBOLL PION 
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STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFI ATE OF DISSOLUTION 
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STATD OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIF ICAT OF DISSOLUTION 
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TESTIMONY 


have hereto set my hand 
tixed my official seal, at 
this Fourteenth day f 
Seal) A.D., One = isand nine hundred 


and forty-eigh 
LLOYD B ‘AIARSH, 


Necretary ¢ State 


J Inty 22, 29, A a S12.80 
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ESTATE OF MILDRED VIRGINIA BROU- 
WHR, deceasec 


NOTICE OF STTLEMENT 
Notic is hereby ven that the accounts 

- the subscriber, Executor of the Last Will 

Testament of MILDRED VIRGINIA 
BROU WER, deceased, will be audited and 
stated by the Surrogate and reported for 
settlement to the Orphans’ Court of the 
Cor y of Fssex on Tuesday, the 3rd day of 
next 
June 29, 1948 

FIDELITY UNION TRUST COMPANY 
RIKER. EMERY & DANZIG, Proctors 
744 Broad Street 
Newark 2, N. J 
L.J Sely i, 8. 15, 22, 29. 




















June 17, 1948 

ESTATE OF JENNIE BLANCHE BRAYTON 

deceased 

Pursuant to the order of GEORGE H. 
BECKER, Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned, Administratrix of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
under oath or affirmation, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they 
will be forever barrel from prosecuting or 
recovering the same against the subscriber. 

HELEN M. BILLMBYER 

CHARLES L. HEDDEN, Proctor 
744 Broad 7 
Newark 2, N 
L.J.—June 24, ie 1, 8, 15, 22. 











Surrogate of the Cou nty 














demands against the 





‘ 





Newar 





12, 1948 


ESTATH OF CHESTER M P TE RCE, de- 





ceased 
‘ursuant to the order of GEORGE H. 
ECKER, Surrogate of the County of Essex. 
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Samnel Miller, Proctor, 
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Expensive Spuds 
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Central Jersey 
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DIGESTS OF RECENT OPINIONS | and the stockholders for a long) UNLAWFUL PRACTICE — An) Announcement 
i eaeeaeemean | period, they should seek approv- industrial relations expert’s 
CORPORATIONS — While the) ers without prior approval of the| a] of the stockholders before use of his knowledge of the law = ajoyander P. Wauch h.. 


power of directors to agree on | 


the terms of payment of the | 


company’s debt and to arrange| business is vested in the direct- | 


for security cannot be doubt- | 
ed, yet when their plan would | 
substantially change the cap- | 
ital structure and control in 
important respects the discre- 
tion of their successors and 
the stockholders for a long 
period, they should seek the 
approval of the stockholders 


| 
| 
| 
| 
| 
' 


before committing the com- 
pany. 
INJUNCTION — Doubt of the 


validity of the cause of action 
is not adequate reason for re-| 
fusing an interlocutory injunc- | 
tion where a decree after final | 
hearing would be futile unless 
such injunction issued. 

Digested from an opinion by 
Bigelow, V.C. rendered July 13, 
1948. In Chancery o! New Jersey. 
Between Hodge and Cuba Co. 
For complainants — Carpenter, 
Gilmour & Dwyer (James D. 
Carpenter, Jr. and Elmer J. 
Bennett). For defendant—Stry- 
ker, Tams & Horner (Josiah 
Stryker). 

Complainants, owners of 6%| 
of the outstanding shares of 
common stock of defendant sue 
to prevent defendant from con- 
sumating a plan to refund over 
$6,000,000 in debentures which| 
will become payable Jan. 1, 1949. | 
Complainants allege the plan is| 
beyond the powers of the direct-| 
ors, is unlawful, and is so un- | 
wise and disadvantageous as to| 
indicate bad faith on the part} 
of the directors. The plan offers| 
present debenture holders the 
choice of $1800 in new 6% deb-} 
entures and $15.37 in cash for 
each old one, or $1475 in new 
debentures and $20.87 in cash, 
plus 150 shares of common stock. 
The new debentures are to mat- 
ure in 1960 

After reviewing the financial 
structure of the defendant, the 
court concludes that although 
the proposed plans may not have 
been the wisest move for the di- 
rectors to make, they do not in- 
dicate bad faith. Acts of direct- 
ors done in good faith will not be 
reviewed or set aside by the 
Court on the ground they are 
impolitie or inexpedient. 

But it is also argued that the 
proposed plans are not within 
the scope of the director’s pow- 
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ito the rule was made, 


| vision of the certificate of 
| corporation or by by-laws adopt- 


| increase 


|right be cut off by the action of 


| would contain, 
| they 


|pany’s debt and to arrange for 
| security cannot be doubted, yet 


stockholders. 
The managment of corporate 


ors. Directors have ample power 
to apply corporate funds to 
payment of its debts, to agree to 
extensions of debts or refund- 
ing and to issue evidences of in- 
debtedness, even where the ar- 
rangement results in an interest 
rate above 6%. It is argued how- 
ever, that the proposed issue of 
common stock, and covenants in 
the debentures restricting the| 
authority of the stockholders 
and directors in certain respects | 
as long as the debentures remain 
unpaid, are illegal. 

The corporation is authorized 
to issue 1,000,000 shares of com 
mon stock. 640,000 shares have 
been issued. The certificate of 
incorporation authorizes’ the 
company to issue and sell its 
authorized but unissued shares 
from time to time for a con-| 
Sideration not less than par. 
Complainants say the plan is not 
for a sale, but for an exchange. 
The provision of the certificate 
is taken from R.S. 14:8-7. Under 
the Statute, stock may be issued 


for a consideration that is not 
money, but is property or ser- 
vices. The charter provision 


here should receive a similar in- 
terpretation. 

It is next argued that the plan 
violates the stockholders pre- 
emptive right to subscribe to his 
proportion of any new issue of 
stock. It was formerly the 
rule that this right could not 
be taken away by a vote of fel- 
low stockholders. An exception 
however, 
where the corporation was issu- 
ing the stock to an individual 


;in exchange for property which 


that individual owned and which 
the corporation desired. The rea- 
son for this exception is that ob-! 
taining cash for the stock would 
not effect the company’s purpose 
since the owner was interested 
in a sale for stock whereby an 
ownership interest was retained 
and not a sale for cash. But 
this reasoning does not uphold| 
the issuance of shares in pay-! 


ment of a debt, since in such 
case the cash could be used to! 
pay the debt. R. S. 14:8-17, 


amended our law so as to permit 
annulment of the preemptive 
right of stockholders to purchase 
new shares either by express pro- 
in- 


ed by 2/3 of each class of stock- 
holders. 

The directors here propose to 
the outstanding com- 
mon stock by more than 50%, 
and the court leans toward the 
view that each stockholder has 
a right to subscribe unless the 
2/3 in of the stock- 
holders. 

As to the restrictions or cov- 
enants which the debentures 
the court finds 
may hamper the proper 
management of the corporation 
for the next 12 years. While the 
power of directors to agree on 
terms of payment of the com- 


interest 


when they plan to change the 
capital structure and to control 
the discretion of their wancacenan, 
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| MUNICIPAL LAW 


;committing the company. 

Defendant urges that in a 
doubtful situation such as this 
the court should refuse interloc- 
utory relief. But if the injunc- 
tion is now denied, a decree for 
complainants after final hearing 
would be futile. This is not 
therefore, adequate reason for 
refusing an injunction. 

Interlocutory injunction grant- 
ed. 


ZONING — An ordinance which 
places an arbitrary and un- 
reasonable restriction on the 
use of property is invalid. 

While a 

municipality may under its 

police power regulate and con- 
trol the licensing of automo- 
bile service stations, it can- 


not arbitrarily and unreasen- | 


ably refuse a requested license. 
Digested from an opinion by 
Wachenfeld, J. rendered July 12, 
1948. N. J. Supreme Court. Tulsa 
v. Morey. For prosecutor—Fox 


& Schackner (Donal C. Fox, of 
counsel). For respondents — 
Lawrence E. Keenan. 

Prosecutor applied to the 


Building Inspector for a permit 
to erect a gasoline station on the 
premises in question and to the 
License Bureau for a license to 
operate same. Both officials re- 
fused to issue the permits. An 
appeal was taken to the Town 
Commissioners, who, after hear- 
ing, denied the applications ap- 
parently because of the 9®bjec- 
tions of a number of neighbor- 
ing property owners. 

The area is designated as “‘A”’ 
residence zone and restricted to 
residential uses. A separate 
ordinance adopted in 1947 con- 
ferred on the Town Commission- 
ers exclusive authority to grant 
licenses for service stations 
where in their judgment, ‘such 
building and use will not be det- 
rimental to the health, safety 
and general welfare of the com- 
munity and is reasonably nec- 
essary for the convenience of 
the community”. 

The premises in question and 
neighboring premises have been 
the subject of zoning litigation 
on four different occasions. The 
court, after reviewing the phys- 
ical and geographical details of 
the premises concludes, as did the 
court in the other four cases, 
that the use of this land for 
residential purposes is unten- 
able and that the restrictions 
of the use of the lands to that 
purpose is arbitrary and un- 
reasonable and hence invalid. 

The reservation of control over 
the licensing of service stations 
in the Board is a proper exercise 
of the general police power of 
the municipality, provided a suf- 
ficient norm or standard is set 
up for the guidance of the Board 
in granting or refusing licenses. 
The enactment here does set an 
adequate standard. 

But, the Board acted arbitrar- 
ily and without relation to the 
standard established. The area 
is more appropriately suited to 
business than to residential use. 
It was testified that congestion 
on the streets would not be in- 
creased nor would fire hazards 
be created. There is already a 
lumber yard, saw mill, and small 
service station in the immediate 
vicinity. Considering the neigh- 
borhood and the testimony, the 
refusal of the Board to grant 
the permit was arbitrary and 
unreasonable. 

The prosecutor is entitled to 
the permits sought and the res- 
olution of the Board of Com- 
missioners is reversed with costs. 

Justice Heher dissents. 


Patent — Trade Marks 


CONSULT 
Z. H. POLACHEK 
Reg. Patent Attorney 


1234 BROADWAY (at 3lst) 
New York 1, N. Y. 


Phone: LO. 5-3088 














incident to his application of 
his skill in essentially non- 
legal matters, does not, with- 
out more, constitute the prac- 
tice cf the law. 

—Where the primary service is 
non-legal, the purely inciden- 
tal use of legal knowledge does 
not characterize the transac- 
tion as the wrongful practice 
of the law. 


Digested from an opinion by 
Heher, J. rendered July 2, 1948. 
N. J. Court of Errors and Appeals. 
Auerbacher v. Wood. For ap- 
pellants — G. W. C. McCarter. 


|For respondent — Saul Tischler. 


This court concurs in the dis- 
missa! of the bill and, generally, 
in the reasoning of the learned 
Vice Chancellor. 

Defendant made known his 
“availability” to employers for 
“such guidance as is necessary or 
desirable in the use of industrial 
relations and collective bargain- 
ing techniques, with particular 
attention to immediate needs 
and future requirements”, and 
his willingness “to collaborate 
with members of the legai pro- 
fession” and to accept “forward- 
ed matters on a referral basis.” 

Thus defendant announced 
his intention to practice the pro- 
fession of a consultant in indus- 
trial relations and _ personnel 
management, and where the use 
of such practitioner’s knowledge 
of law is but an incident of the 
practice of this calling, he is not 
engaged in the practice of law 
within the intendment of reg- 
ulations forbidding that pursuit 
to those not duly licensed. 

There is no precise definition 
of what constitutes the practice 
of law. The field of industriai 
relations. while it overlaps the 
law in some areas, like other 
professions or businesses, is in 
its major aspects and objectives 
separate from the practice of 
law and is not in essence of the 
domain assigned to the practi- 
tioner of the law. The field in- 
volves in the main sociological, 
economic, and public relations 
factors and administrative prac- 
tices wholly unrelated to prac- 
tice of law. It has become a 
specialty and the use of the 
specialist’s knowledge of law as 
a mere incident of the applica- 
tion of his skill, toward adjust- 
ing essentially non-legal issues 
and controversies, does _ not, 
without more. constitute the 
practice of law. Where the pri- 
mary service is non-legal, the 
purely incidental use of legal 
knowledge does not characterize 
the transaction as the wrongful 
practice of law. 

If things are done wnich are 
not merely incidental to this 
service, but constitute the prac- 
tice of law as an adjunct to such 
service, legal sanctions may be 
imposed. He may not undertake 
to pass upon a legal question 
apart from the regular pursuit 
of his non-legal calling. That 


is the line drawn by the Bercu| 


case. 
Here there is no indication of 

a purpose on the part of the de- 

fendant to engage in the prac- 

tice of law, and so there is on 

ground for judicial intervention. 
Affirmed. 
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